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CONTINUING RIGHTS OF FAMILY MEMBERS
- OVERVIEW -

• The continuing rights of family members of EU, EEA, Swiss and/or qualifying
British citizens are detailed in the Withdrawal Agreement (“WA”). Article 9 WA
defines family members and Article 10 sets out the scope of the WA.

• The EU (WA) Act 2020, incorporates the WA (which entered into force on 1
February 2020, after having been agreed on 17 October 2019), the EEA EFTA
Separation Agreement, and the Swiss Citizens’ Rights Agreement into domestic law.

• The EU Settlement Scheme (“EUSS”), which opened on 29 March 2019, has been set
up by the UK Government to enable EEA nationals and their family members to obtain
the UK immigration status they need to remain in the UK after 30 June 2021, with the
same rights to work, study and access benefits and services as they had before the UK
left the EU. The EUSS family permit enables certain family members of a resident EEA
or Swiss citizen to travel to the UK.

• Appendix EU and Appendix EU-FP of the Immigration Rules set out the basis on which
an EEA citizen and their family members, and the family members of a qualifying British
citizen, will, if they apply under it, be granted indefinite leave to enter or remain or limited
leave to enter or remain.

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840655/Agreement_on_the_withdrawal_of_the_United_Kingdom_of_Great_Britain_and_Northern_Ireland_from_the_European_Union_and_the_European_Atomic_Energy_Community.pdf
https://www.gov.uk/guidance/immigration-rules/immigration-rules-appendix-eu


Definition of family members:

Annex 1 to Appendix EU / Article 9 WA:

• Family member of a relevant EEA national:

(a) Spouse, civil partner or durable partner of a relevant EEA national;

(b) Children or dependent parents of a relevant EEA national or spouse or partner;

(c) Dependent relatives of the relevant EEA national or spouse;

• Or persons (other than those defined in Article 3(2) of Directive 2004/38/EC (the
Citizens’ Directive)) whose presence is required by EU citizens or UK nationals in
order not to deprive those EU citizens or UK nationals of a right of residence
granted under the WA, including : a "family member who has retained the right of
residence" or a "family member of a qualifying British citizen".



Scope:

• The relationship must have existed before the end of the transition period, 31
December 2020.

• Except for (as introduced by the Statement of Changes to the Immigration
Rules dated 22 October 2020) a child born to or adopted by an EEA citizen
after the end of the transition period where the latter was resident here by
then.



Indefinite leave to remain:

• Relevant EEA nationals and their family members are granted ILR under
EU2 where the Secretary of State is satisfied, including (where applicable) by
the required evidence of family relationship, that they meet the eligibility requirements,
which is one of 7 conditions, under EU11-13 and are not refused under the suitability
requirements under EU15-16.

• This applies under EU12 to family members of a qualifying British citizen, or as a family
member who has retained the right of residence by virtue of a relationship with a
qualifying British citizen.

• The eligibility requirements are meant to reflect the scope in the WA and include
inter alia: where there is a documented right of permanent residence or a right to
indefinite leave to enter or remain, completion of a continuous qualifying period of 5
years or where the applicant is or was a family member of a relevant EEA citizen who
has ceased activity or died.

• EU13 provides that the reference to the applicant completing a continuous qualifying
period of five years in condition 3 in paragraph EU12 can include a period or
combination of periods under a different category.



Limited leave to remain:

• Family members are granted 5 years limited leave to remain under EU3 where
the Secretary of State is satisfied, including (where applicable) by the required
evidence of family relationship, that they meet the eligibility
requirements under EU14 and not refused under the suitability requirements.

• The EUSS Guidance published on 24 August 2020 confirms that if case-
workers are not satisfied that an applicant meets any of the eligibility
conditions for ILR, they must consider their eligibility for 5 years’ limited leave
to enter (LTE) or limited leave to remain (LTR).



Appendix EU (Family Permit):

• This sets out the basis on which a non-EEA citizen will, if they apply under it, 
be granted an entry clearance for the purposes of acquiring leave to enter or 
remain in the UK:

• (a) In the form of an EU Settlement Scheme Family Permit – to join 
a relevant EEA citizen in the UK or to accompany them to the UK; or

• (b) In the form of an EU Settlement Scheme Travel Permit – to travel to the 
UK.



Examples:

• Mrs P is the Brazilian spouse of a Portuguese citizen. Their relationship and
relevant identities are confirmed. She claims that both she and her spouse
have been resident in the UK since 2012. Home Office records show her
spouse was issued with a document certifying permanent residence in 2017
and automated checks show that Mrs P was employed from 2013-2015. Mrs P
provides council tax bills for the period 2015-2018, dated and addressed to
both her and her spouse. There is no evidence of a supervening event (such
as absence from the UK for more than 5 years). Mrs P is eligible for ILR as
she has completed a continuous qualifying period of 5 years.

• Dr N is an Egyptian citizen who was married to Mrs N, a Greek citizen who
had been residing and working in the UK for 6 years. Dr N has provided a
death certificate and hospital consultant’s letter confirming Mrs N died after
contracting an occupational disease. Dr N has also provided a marriage
certificate and Mrs N’s Greek ID card. P60s confirm Mrs N’s employment as
claimed and there is no evidence of a supervening event. Dr N is eligible for
ILR.



The Statement of Changes to the Immigration Rules dated 22 
October 2020 (with effect from 11pm on 31 December 2020):

• Restrict applications under EU2 and EU3 to the “required date”: for those EEA citizens
and family members resident in the UK prior to 31 December 2020, the end of the
transition period, the deadline for applications is 30 June 2021 (the end of the so-called
grace period), except for applications for ILR where the applicant already has limited
leave to enter / remain.

• Those who miss the deadline must provide reasonable grounds why they missed the
deadline. (See "required date" in Annex 1 to Appendix EU). This will be significant for
vulnerable applicants.

• Introduce new category for 'joining family member of a relevant sponsor' (under EU2A
and EU3A), that is a resident EEA or Swiss citizen’s existing close family members who
are resident overseas at the end of the transition period (or who are resident in the UK
before that point and subsequently break the required continuity of that residence),
where the family relationship continues to exist when the family member seeks to join
them in the UK. They do not have to apply by the "required date".



The Statement of Changes Cont/d:

• However:

• This route is restricted to those where the EEA citizen has a grant of LTR / ILR, if
the application is made post-1 July 2021 (see "relevant EEA citizen" and/or "relevant
sponsor" under Annex 1). This might create issues for those
applicants whose EEA sponsor has a pending application. (Note: Does this comply
with the WA?)

• Visitors cannot use this route.

• Rely on eligibility criteria additions for ILR (EU11A) and LTR (EU14A). Add exceptions to 
the condition of 5 years continuous residence for those applying for ILR, under Annex 1.

• Confirm that dependency must be assumed in ‘relevant sponsor’ cases before 1 July 
2021, whereas dependency must be evidenced post-1 July 2021. (See Annex 1).

• Introduce changes to the definition of a family member who has retained the right of 
residence.



RETAINED RIGHTS

Definition and scope:
Annex 1 to Appendix EU:

• Family members can apply for ILR or limited leave to remain by relying on a retained right of
residence by virtue of a relationship with a relevant EEA citizen if:

• (1) The applicant's, or their family member's, marriage or civil partnership or relationship to the
relevant EEA citizen has ended (with a divorce, annulment or dissolution or permanent
breakdown).

• (2) The EEA national has died and the Applicant has lived in the UK for at least 1 year before
they died.

• (3) The Applicant is the child of an EEA national who has died or left the UK, or the child of
their spouse or civil partner, or former spouse or civil partner, they were in education when
that person died or left the UK, and they continue to be in education.

• (4) The Applicant is the parent and has custody of a child who has a retained right of
residence because they are in education in the UK.



Definition cont/d

• In cases where an applicant relies upon the termination of a marriage or civil
partnership to a relevant EEA citizen (or qualifying British citizen), that must have
lasted for 3 years prior to the initiation of the proceedings for the termination of the
marriage or civil partnership and the parties must have lived in the UK for 1 year,
except where the applicant has custody of or a right of access to a child of a
relevant EEA citizen or the relationship broke down due to domestic violence.

• If during the proceedings for the termination of the marriage or
civil partnership that relevant EEA citizen ceased to be a relevant EEA citizen (or
that qualifying British citizen ceased to be a qualifying British citizen), they will be
deemed to have remained a relevant EEA citizen (or a qualifying British citizen)
until that termination.

• (See Baigazieva v SSHD [2018] EWCA Civ 1088, in which the
SSHD conceded at §3 that a non-EEA national, in order to retain a right to reside
in the UK does not need to show that their former EEA spouse exercised Treaty
rights until the divorce itself, but until divorce proceedings were commenced).



Statement of Changes to the Immigration Rules dated 14 May 2020:

• (1) Victims of domestic abuse:

• The changes extended the scope for any family member within the scope of
the EUSS whose family relationship with a relevant EEA citizen (or a qualifying
British citizen) has broken down permanently as a result of domestic violence
or abuse to have a continued right of residence where this is warranted by
domestic violence or abuse against them or another family member. The
applicant can be a victim of domestic violence or abuse or a relevant family
member of the victim.

• Previously this was limited to a former spouse or civil partner. It goes beyond
the WA.

• They will be deemed to have ceased to be a family member for the purposes
of Appendix EU once the permanent breakdown occurred.

• The provisions were effective from 4 June 2020 and are retrospective.



Statement of Changes Cont/d:

• (2) Children and other family members

• They have a continued right of residence in particular circumstances following
the legal termination of the marriage or civil partnership of a relevant EEA
citizen (or a qualifying British citizen).

• This includes where the marriage or civil partnership had lasted for at least
three years prior to the initiation of proceedings for its termination and the
couple had lived together in the UK for at least a year during its duration.



EUSS guidance published on 24 August 2020:

• Case-workers must take a flexible and pragmatic approach, particularly where
they are satisfied that there has been a permanent breakdown in the
relationship between the applicant and the relevant EEA citizen (or qualifying
British citizen).

• Neither Appendix EU nor any other parts of the Immigration Rules specify any
mandatory evidence to be submitted with an application to demonstrate that a
relevant family relationship has broken down permanently as a result of
domestic violence or abuse.

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/910941/EUSS_main_guidance.pdf


Statement of Changes dated 22 October 2020:

(1) Definition

• The definition under Annex 1 of a family member who has retained the right of
residence has the following additions (underlined):

"a person who has satisfied the Secretary of State, including by the
required evidence of family relationship, that the requirements set out in one of
sub- paragraphs (a) to (e) below are met and that since satisfying those
requirements the required continuity of residence has been maintained..."



Statement of Changes Cont/d:

• "(c) ‘required continuity of residence’ means that, where the applicant has not
completed a continuous qualifying period of five years (and does not have
valid evidence of their indefinite leave to enter or remain, and has not acquired
the right of permanent residence in the UK under regulation 15 of the EEA
Regulations, or the right of permanent residence in the Islands through the
application there of section 7(1) of the Immigration Act 1988 or under the
Immigration (European Economic Area) Regulations of the Isle of Man), then,
since the point at which (where they do so) they began to rely on being in the
UK and Islands as a family member who has retained the right of residence
and while they continued to do so, one of the events referred to in sub-
paragraph (b)(i) or (b)(ii) in the definition of ‘continuous qualifying period’
in this table has not occurred".

• Sub-paragraph (b) provides: "(i) absence(s) from the UK and Islands which
exceeded a total of six months in any 12-month period (with exceptions such
as for pregnancy or serious illness)... (ii) the person served or is serving a
sentence of imprisonment of any length in the UK and Islands..."



Statement of Changes Cont/d

(2) Reasonable grounds for applying out-of-time

• This will include situations where those in abusive or controlling
relationships are prevented from applying or accessing the documents
they need to do so.



Example:

• The A is a national of India. She arrived in the UK on a working
holiday maker visa on 11 May 2010. She was granted Discretionary
leave to remain in the UK on 24 October 2011 until 24 October 2014.

• The A met her former spouse in April 2013. They married
on 21 March 2014. The A applied for a residence card as the spouse
of her Polish husband who was exercising Treaty rights in the UK. She
was issued a residence card on 15 February 2016, valid until 15
February 2021.

• The A’s former spouse initiated divorce proceedings on 10
August 2019. The A's former spouse left the UK in March 2020. The
decree absolute is dated 23 October 2020.

• The A has resided in the UK continuously. She would qualify for
ILR under Appendix EU2.
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DURABLE PARTNERS

Durable partners are in a special situation within 
the Citizens’ Directive - they do not have a right of 
residence arising from their factual circumstances 
alone. They have the right to apply for their 
residence to be facilitated. They have residence 
rights when SSHD has granted their applications.



WITHDRAWAL AGREEMENT

• Durable partners are not “family members” under Article 9.

• Durable partners are included in Article 10 (Personal 
Scope of Title II of the WA).

• But only if:

1. their residence in the host state has been facilitated or 
applied for before the end of the transition period, and 
they continue to live in the UK (Article 10(2) and (3)), 
or;

2. they resided outside the UK before the end of the 
transition period, but the relationship was durable at 
the end of the transition period and continues at the 
point they seek residence (Article 10(4))



WITHDRAWAL AGREEMENT Cont

• Durable partners who wish to join an EU citizen 
after the end of the transition period should apply 
for the new residence status within three months 
of their arrival, or, within six months of the end of 
the transition period, whichever is later (Article 
18(1)).

• Helpful Commission guidance note: 
https://ec.europa.eu/info/sites/info/files/brexit_files
/info_site/c-2020-2939_en.pdf



APPENDIX EU

Substance of the relationship: see Statement of Changes HC 813, Annex 1, 
definitions of:

• “Family member of a relevant EEA citizen”;
• “Durable Partner”;
• “Required evidence of a family relationship”.

• Evidence of living together in a relationship akin to marriage for two years;
• Or “other significant evidence of a durable relationship”;
• SSHD guidance: “for example, evidence of joint responsibility for a child (a 

birth certificate or a custody agreement showing they are cohabiting and 
sharing parental responsibility),” (p.57).

• Evidence that the relationship is still subsisting. SSHD guidance suggests: 
evidence of cohabitation, joint finances, business ventures or commitments.

• Not a relationship of convenience.

NB. No definition of a durable partner in EU law.

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/910941/EUSS_main_guidance.pdf


RELATIONSHIP TIMING

See EU11, EU11A, EU14, EU14A, and Annex 1, 
definition of “required evidence of a family 
relationship”.

• Durable at the end of the transition period;
• Still durable, or was durable for the whole period 
relied upon.

• Workers who have ceased activity: durable & in 
UK at the time the EEA national ceased activity.

• Deceased partners: durable & in UK at the time 
of death.



STATUS OF EEA PARTNER

• EEA national partner, see EU11, Conditions 1,2,3, Annex 1: 
“relevant EEA citizen”. EU11A, Condition 1, Annex 1: "relevant 
sponsor".

• For an EEA national partner who obtained permanent residence 
when he/she ceased activity, see EU11, Condition 5, Annex 1: 
"relevant EEA citizen”, “relevant naturalized British citizen”. 
EU11A, Condition 2, Annex 1: "relevant sponsor".

• For an EEA national partner who has died see EU11, Condition 
6, Annex 1: “relevant EEA citizen”, “worker”, “self-employed 
person”. EU11A, Condition 3, Annex 1: "relevant sponsor"



STATUS OF THE APPLICANT

The durable partner of a relevant EEA national must have:

• A valid residence card, registration certificate or family permit as
a durable partner which they applied for under the EEA
Regulations before 31 December 2020 or, in the case of a
family permit, 1 July 2021;

• Or a settlement scheme family permit.

See statement of Changes HC 813, Annex 1: “durable partner”, 
“required evidence of a family relationship”, “relevant document”.

Must not have expired, with exception for applicants who have 
applied in-time to extend



STATUS OF THE APPLICANT Cont.

Durable partners who fall under sub-para (b)(ii) of “durable partner” do 
not need to hold a valid EEA document, as long as they prove that they 
were in a durable relationship before 31 December 2020 and that the 
relationship is still durable (Statement of Changes HC 813, Annex 1: 
“required evidence of a family relationship”, “relevant document”, 
“durable partner”).

• Have not lived as durable partners in UK before 31 December 2020
• Or have, but had alternative lawful leave
• Or continuity of residence was broken

See Statement of Changes, Annex 1: “durable partner”, “joining family 
member of a relevant sponsor”, “continuous qualifying period”, 
“supervening event”.

Compare Article 10(4) WA which applies, “where that partner resided 
outside the host State before the end of the transition period.”



STATUS OF THE APPLICANT Cont.

New paras EU11A and EU14A for joining family members of 
relevant sponsors, including pre-existing durable partners.

EEA partner must have status under Appendix EU.

Applicants under paras EU11A and EU14A cannot be in the 
UK as visitors.



DEADLINES FOR APPLICATIONS
Durable partners with no LTR/LTE 
under Appendix EU (P-SS or SS), 
applying for leave under EU11A 
having arrived after 1 April 2021

Within 3 months of entry or where reasonable 
grounds for failure to meet deadline, the reasonable 
period SSHD notifies in writing (Statement of 
Changes, Annex 1, “required date” subpara
(a)(i),(ii)).

Durable partners with LTR (P-SS) 
under a different part of the 
Rules/outside the Rules

Before expiry of that leave, or where reasonable 
grounds for failure to meet deadline, the reasonable 
period SSHD notifies in writing (Statement of 
Changes, Annex 1, “required date” subpara
(a)(i),(v)).

All other durable partners who have 
no LTR/LTE under Appendix EU

Before 1 July 2021, or where reasonable grounds 
for failure to meet deadline, the reasonable period 
SSHD notifies in writing (Statement of Changes, 
Annex 1, “required date” subpara (a)(i)).

Durable partners who have valid 
LTR/LTE under Appendix EU

Before its expiry or where reasonable grounds for 
failure to meet deadline, the reasonable period 
SSHD notifies in writing (Statement of Changes, 
Annex 1, “required date” subpara (b)).



APPENDIX EU (Cont.)

Exclusions

• “No supervening event has occurred” (EU11, except 
Condition 2; EU11A).

• Neither party has another partner or spouse in the UK 
with immigration status dependent upon their relationship 
with that party (Annex 1, “durable partner”).

Evidence of Identity and Nationality

See Annex 1: “required evidence of a family relationship”



TEMPORARY PROTECTION 
REGULATIONS

• Regulation 3 (2) : protection for relevant persons

• Regulation 3 (6): durable partners are "family members"

• But without EEA permit/residence document, will not be a 
"relevant person" under Reg (6)(a).

• Family members of EEA citizens lawfully resident on 31 
December 2020 excludes family of those who have 
status under Appendix EU!



APPENDIX EU (Family Permit)
Reflects the same limitations:

• The durable partnership must have existed before 31 
December 2020;

• The EEA national partner must have been exercising free 
movement rights before 31 December 2020;

• The 3rd country partner must have had EEA residence 
documents as a durable partner in the UK before 31 
December 2020, unless they are a “joining family member” 
or had other lawful leave while living in the UK before 31 
December 2020.



EXAMPLES
Partners in the UK since 
2017, Italian national partner 
has SS. Third country 
partner has a residence card 
under EEA Regs.
Partners in the UK since 
2017, French national 
partner has SS. Third 
country partner has no 
residence document, is an 
overstayer.

Same scenario, but German 
national partner has yet not 
applied for status under 
Appendix EU.

Apply for P-SS under EU11 before 1 July 2021.

Cannot provide “relevant document”. Is not
protected by the TPR. Is not a partner under 
subpara (b)(ii) “durable partner” because has 
been living in the UK as a durable partner without 
a document and without other leave --> must 
apply for a residence card before 2300 GMT 31 
December 2020. Then apply for P-SS before 1 
July 2021.
Protected by the TPR. Additional option for 3rd 

country partner to leave the UK and apply for a 
family permit, then apply for P-SS under EU11 
before 1 July 2021,once partner has his status



EXAMPLES (Cont.)
Partners in the 
Netherlands since 2017, 
French national moved to 
UK in 2020, has P-SS. 
Third country partner has 
just arrived in the UK as a 
visitor.

Can apply for P-SS under EU11A as a 
joining family member, but not while in the 
UK as a visitor. Leave before expiry of visit 
visa and apply from abroad for an EU 
Settlement Scheme family permit, then P-
SS within 3 months of arrival.

Partners in the UK since 
March 2020. Spanish 
national has P-SS. Third 
Country partner has 
always had a valid 
student visa, expires 
October 2021.

This appears to be a partner under subpara 
(b)(ii) “durable partner”, so could apply for 
P-SS under EU11A as a joining family
member after 1 January and before expiry
of his student visa. Must prove relationship
was durable before 31 December 2020.



“DERIVATIVE” & ZAMBRANO RIGHTS
C-200/02 Chen
• Parents of self-sufficient EEA children (EEA Regs 16(2))

C-310/08 Ibrahim and C-480/08 Teixeira
• 3rd country children of departed EEA workers (EEA Regs 

16(3))
• Primary carers (EEA Regs 16(4))

C-34/09 Zambrano
• Primary carers (EEA Regs 16(5))
• Children of primary carers (EEA Regs 16(6))



WITHDRAWAL ARGREEMENT
Article 9 (a)(ii)

• “Family members” who fall within the scope of Article 10
include,

“persons other than those defined in Article 3(2) of Directive 
2004/38/EC whose presence is required by Union citizens 
or United Kingdom nationals in order not to deprive those 
Union citizens or United Kingdom nationals of a right of 
residence granted by this Part”



WITHDRAWAL ARGREEMENT (CONT.)
Article 24 (1)

• Worker rights retained by beneficiaries of the WA include their children’s
right to education:

• “(h) the right for their children to be admitted to the general educational,
apprenticeship and vocational training courses under the same conditions
as the nationals of the host State or the State of work, if such children are
residing in the territory where the worker works.

Article 24 (2)

• “Where a direct descendant of a worker who has ceased to reside in the
host State is in education in that State, the primary carer for that
descendant shall have the right to reside in that State until the descendant
reaches the age of majority, and after the age of majority if that
descendant continues to need the presence and care of the primary carer
in order to pursue and complete his or her education.”



WITHDRAWAL ARGREEMENT (CONT.)
• NB. Zambrano cases are not mentioned in the WA.

• Why? WA protects EEA citizens in the UK & British
citizens in the EU. British citizens in Britain will not fall into
these categories.

• Problems in the future: leave under Appendix EU is not
necessarily evidence of rights protected by the WA.



APPENDIX EU
• ILR: EU11, Condition 3 (iv), (v), (vi) (broadly, a person who

has or had a derivative or Zambrano right to reside and
was continuously resident in the UK for 5 years before 31
December 2020)

• LTR: EU14, Condition 1 (iv), (v) (broadly, a person who
has or had a derivative or Zambrano right to reside and
was continuously resident in the UK for less than 5 years
before 31 December 2020)



"Person with a derivative right to 
reside"

Annex 1, “person with a derivative right to reside”:

• They were resident in the UK for a continuous qualifying period
before the specified date (31 December 2020);

• With a right to reside under Reg 16(1) EEA Regulations;
• But not based on Zambrano rights;
• Chen carers do not need to prove the child had comprehensive

sickness insurance;
• Chen carers and their dependents who are granted LTR/LTE as

such under Appendix EU do not need to prove that the EEA
child remains under 18 years when they apply for further leave;

• Must provide “required evidence of family relationship” if
applicable.



"Person with a Zambrano right to 
reside"

Annex 1, “person with a Zambrano right to reside”
• They were resident in the UK for a continuous qualifying

period before the specified date (31 December 2020);
• With a right to reside under Reg 16 by virtue of a

Zambrano right;
• Zambrano carers and their dependents who are granted

LTR/LTE as such under Appendix EU do not need to
prove the British child remains under 18 years when they
later apply for further leave;

• Must provide “required evidence of family relationship”;
• They do not have any LTR/LTE granted in any capacity

outside Appendix EU



"Person who had a derivative or 
Zambrano right to reside"

• Annex 1, “person who had a derivative or Zambrano right
to reside” refers to persons who then switched to other
categories within the scope of Article 10 WA.

• Thus, time spent in the UK with derived rights can count
towards qualifying for ILR after 5 years.



Zambrano: alternative leave to remain

• Novel restriction on Zambrano carers not to have any form of leave to
remain outside Appendix EU.

• Why the change? SSHD’s guidance ‘EU Settlement Scheme: person
with a Zambrano right to Reside, Version 3.0’ (Feb 2020) cites Patel v.
SSHD [2017] EWCA Civ 2028, paragraph 76, per Lindblom LJ: “those
who marry a British citizen and have children, without having (or
acquiring) leave to remain, do so at the risk that they may be
compelled to leave the country, facing the real quandary that arises for
these families. The Zambrano principle cannot be regarded as a
backdoor route to residence by such non-EU citizen parents.”

• Guidance, p.22, p.42: Issue is treated as part of question of whether
the British citizen would be required to leave the UK if their carer did
(irrational?)

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/865751/eu-settlement-scheme-person-with-a-zambrano-right-to-reside-v3.0-gov-uk.pdf


Alternative Care Arrangements
• SSHD’s guidance ‘EU Settlement Scheme: person with a Zambrano right to
• Reside, Version 3.0’ (Feb 2020)

• Children:
• Is there another parent?
• A direct relative?
• A legal guardian?

• Appropriate care; the Best interests of all affected children must be considered

• Lack of financial resources or lack of willingness alone would not be sufficient for
SSHD to conclude that arrangements would be unsuitable.

• Adults:
• Direct relatives or a legal guardian?
• A local authority care provider?
• A private care provider?

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/865751/eu-settlement-scheme-person-with-a-zambrano-right-to-reside-v3.0-gov-uk.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/865751/eu-settlement-scheme-person-with-a-zambrano-right-to-reside-v3.0-gov-uk.pdf
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Surinder Singh: Origins
The objective of the Citizens Directive is to protect the right to free movement of 
EU citizens to the territory of other EU Member States.

In order to guarantee that EU citizens are not deterred from exercising their free 
movement rights, the directive equally confers the right to entry and residence of 
family members of any nationality of EU citizens.

For both EU citizens and their family members goes that they will only be able to 
benefit from the rights conferred to them under directive 2004/38 if the EU 
citizen is exercising their right to free movement.

However, the CJEU has formulated three exceptions to this principle:
1) Surinder Singh;
2) Frontier Workers; and
3) Zambrano-carers.



Surinder Singh: Origins
In R (Surinder Singh) v SSHD, the CJEU ruled that a EU national
might be deterred from leaving his or her country of origin to
exercise their EU-free movement rights if, upon returning to the
Member State of which he or she is a national,

“the conditions of his entry and 
residence were not at least equivalent 
to those which he would enjoy under 
the Treaty or secondary law in the 
territory of another Member State”.



Surinder Singh: Origins
Accordingly, the Court concluded that when an EU citizen who
returns to their country of origin after having exercised free
movement rights, their spouse ,

“must enjoy at least the same rights of 
entry and residence as would be 

granted to him or her under Community 
law if his or her spouse chose to enter 
and reside in another Member State.”



Surinder Singh: EEA Regs.
• The Surinder Singh Route is provided for under Reg.9
• Reg.9: Family Members of British Citizens
• Reg.9: if conditions apply, equivalence between Family 

Member of EEA Nationals and of British Citizens
• Conditions reflect requirement that the British Citizen has 

“created or strengthened a family life with a third-country 
national during genuine residence” in EEA State.

• Reg.9(3) sets out factors relevant to “genuine residence”.
• On ‘centre of life’, see ZA [2019] UKUT 281(IAC)



Surinder Singh: Withdrawal Agreement
• Withdrawal Agreement protects rights of EU citizens in the 

UK and the rights of UK citizens in the EU.
• In the UK, Surinder Singh Route concerns the rights of UK 

citizens (technically their Family Members) in the UK.
• Ergo: Withdrawal Agreement thus does not protect rights 

under Surinder Singh Route.
• Post-Brexit/Transition Period: exclusively domestic law.



Surinder Singh: Grace Period
• Citizens’ Rights (Application Deadline and Temporary Protection) (EU 

Exit) Regulations 2020: Reg.3(2):
“The provisions of the EEA Regulations 2016 specified in regulations 5
to 10 continue to have effect (despite the revocation of those
Regulations) with the modifications specified in those regulations in
relation to a relevant person during the grace period.”

• Reg 3(5): 
“the grace period is the period beginning immediately after IP 
completion day and ending with the application deadline”
• IP Completion Day:  31 December 2020 at 11.00p.m., per s.39 EU 

(Withdrawal Agreement) Act
• Application deadline: 30 June 2021, per Reg.2)



Surinder Singh: Grace Period
Citizens’ Rights (Application Deadline and Temporary Protection) 
(EU Exit) Regulations 2020: Reg.5(h): EEA Reg.9 is modified 
such that:
• (i)  in paragraph (1), at the end there were inserted “and BC is 

to be treated as satisfying any requirement to be a qualified 
person”;
• these Regulations apply to a person who is the family member (“F”) of 

a British citizen (“BC”) as though the BC were an EEA national.
• (ii)  sub-paragraph (a) of paragraph (3) were omitted;

• “whether the centre of BC's life transferred to the EEA State”
• (iii)  paragraph (7) were omitted;
• “whether, when treating the BC as an EEA national under these 

Regulations in accordance with paragraph (1), BC would be a 
qualified person”



Surinder Singh: Appendix EU
• Adopts more generous definition under Citizens’ Rights 

(Application Deadline and Temporary Protection) (EU Exit) 
Regulations 2020.

• Appendix EU distinguishes between marriage/civil 
partnership/”durable” partnership formed:
• Before the date and time of withdrawal; and
• After the date and time of withdrawal.

• Depending if the marriage/civil partnership/”durable” partnership 
was formed before or after, the deadlines for returning and 
benefitting from the Route are:
• Before: 11PM on 29 March 2022; and
• After: 11PM on 31 December 2020.



THANK YOU FOR 
ATTENDING!


